LETTER OPI NI ON
95-L-83

March 27, 1995

WIiliamE. Wods, Jr.
City Attorney

P. O. Box 159
Parshall, ND 58770

Dear M. Whods:

Thank you for your |letter requesting nmy opinion regarding
whether a city may place restrictions in the advertisenent and
sale of city-owned real property that would nmandate that the
purchaser would be subject to pay real estate taxes and that
the real estate would need to remain on the tax roles of the
city.

Local overnnental entities have only those powers expressly
granted to them by the Legislature, or those necessarily
inplied from the power expressly granted. See, e.qg., Parker

Hotel Co. v. City of Grand Forks, 177 N.W2d 764, 768 (N.D
1970), Murphy v. Swanson, 198 NW 116, 119 (N.D. 1924).

In defining nunicipal powers, the rule of strict
construction applies. Once a nmunicipality's powers
have been determ ned, however, "the rule of strict
construction no |onger applies, and the manner and
means of exerci sing t hose power s wher e not
prescribed by the Legislature are left to the
di scretion of the nunicipal authorities.” Leaving
t he manner and nmeans of exercising nunicipal ower s
to the discretion of rmunicipal authorities inplies a
range of r easonabl eness wi t hin whi ch a
muni cipality's exercise of discretion will not be
interfered with or upset by the judiciary.

Haugland v. City of Bismarck, 429 N W2d 449, 453-54 ﬁIV.D.
1988) (citations omtted) (quoting Lang v. City of Cavalier,
228 N.W 819 (N.D. 1930)).

Wth regard to the power of nunicipalities to transfer
Broperty, N.D.C.C. ? 40-05-01(56) provides that the governing
ody of a municipality shall have the power to "convey, sell
di spose of, or |ease personal and real property of the
muni ci pality as provided by this title." Title 40 has three
statutes addressing the manner in which a city may dispose of

property:
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40- 11- 04. Ordinance required for the transfer of
property. Every nmunicipality shall enact an
ordi nance providing for the conveyance, sale, |ease,
or disposal of personal and real property of the
nuni ci pality. Wien the property to be disposed of
is estimted b% the governing body of t he
municipality to be of a value of Iless than two
t housand five hundred dollars, the property may be
sold at private sale upon the proper resolution of
the governing body. In all other cases, the
property my be sold only at public sale or as
provi ded under section 40-11-04.2

40-11-04. 1. Real property transfer requirenents.
Upon resolution by the governing body of a city
authorizing the public sale of real property, a
notice containing a description of the property to
be sold and designating the place where and the day
and hour when the sale wll be held shall be
published in the <city's official newspaper as
provided in section 40-01-09 once each week for two
consecutive weeks with the last publication being at
| east ten days in advance of the date set for the
sale. The notice shall specify whether the bids are
to be received at auction or as sealed bids as
determ ned by the governing body of the city. The
Broperty advertised shall be sold to the highest

idder 1f his bid is deenmed sufficient by a majority
of the nenmbers of the governing body.

40- 11-04. 2. Tr ansf er of r eal property by
nonexcl usive listing agreenents. As an alternative
to the procedure established under section 40-11-
04.1, the %overning body of a city may by resolution
describe the real property of the city which is to
be sol d; provi de a maxi mum rate of f ee,
conpensation, or comm ssion; and provide that the
city reserves the right to reject any and all offers

determ ned to be insufficient. After adoption of
the resolution, the governln%) body of a city my
engage |licensed real estate brokers to attenpt to

sell the described property by way of nonexclusive
l'isting agreenents.

gEnphasis added.) The underlined language in N.D.C C
40-11-04 requires a city to enact an ordinance "providing
for the conveyance, sale, |ease, or disposal of . . . real
proEerty." It is nmy opinion that the wunderlined | anguage
authorizes a city to adopt an ordinance that is nore detailed

than state |aw. See Haugl and, 429 N.W2d at 453-54 (once a
city's powers have been determined, the manner and neans of
exercising those powers, where not prescribed by the
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Legi sl ature, are Jleft to the discretion of the city
authorities). See also Dahl v. City of Grafton, 286 N W 2d
774, 778 (N.D. 1979) (the power to grant an option to purchase
real property can be inplied from the power given a city to

convey, sell, dispose of, or |ease real property). However
the ordinance nust be consistent with the requirenments of
N.D.C.C. ?? 40-11-04, 40-11-04.1, and 40-11-04.2. (This

opi nion does not attenpt to address the authority of a hone
rule city over the sale of its real property.)

Any restrictions the <city inposes on purchasers of city
property nust be reasonable. See Haugl and, 429 N W 2d at 454.
See also Fur-Lex Realty, Inc. v. Lindsay, 367 N'Y. Supp. 2d

388, 394-95 (1975) (putting restrictions on the purchase of
Broperty results in restricting the <class of interested
i dders, and this authority should not be abused). Certainly,

a city's restrictions on purchasers of city property may not

Yiolate a potential bidder's constitutional rights or federal
aw.

N.D.C.C. ? 57-02-03 provides that "[a]II property in this
state is subject to taxation unless Fressly exempt ed by
| aw. " N.D.C.C. ? 57-02-08 speC|f|caI exenpts certain

property from taxation, including property ommed by the United
States, the state of North Dakota, political subdivisions,
school s, and certain real property owned by religious
organi zations, |odges, chapters, commanderies, consistories,
farmers' clubs, comercial clubs, and 1|ike organizations.
Rather than limting potential purchasers to entities that are
not tax exenpt, perhaps the city may want to allow a tax-
exenpt purchaser to pay in-lieu-of taxes pursuant to a
contract with the city.

It is not clear from your letter whether the requirenment that
the property remain on the tax roles of the city was intended
to appIY to just the imedi ate purchaser or future purchasers

For such a restriction to appl to future
purchasers t he covenant would have to run with the land. See
N.D.C.C. ? 47-04-24. Under North Dakota law, the only

covenants which run with the land are those specified in
Chapter 47-04 and those which are incidental t hereto.
N.D.C.C. ? 47-04-25. N.D.C.C. ? 47-04-26(4) states that such
covenants may include paynment of taxes. It is not clear to
what extent this statute would authorize a city to require
subsequent purchasers to pay taxes or make paynents in |lieu of
taxes. The North Dakota Supreme Court has not had occasion to

address the neaning of N D.C.C. ? 47-04-26(4). Havi ng no
gui dance on how the North Dakota Supreme Court would rule on
this matter, | will refrain fromissuing an opinion on whether

a city may require subsequent purchasers to pay taxes or neke
paynments in |ieu of taxes.

In conclusion, it is my opinion that a city by ordi nance may
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pl ace restrictions on the sale of its real property, which
woul d mandate that the purchaser be subject to pay real estate
taxes or contract to make paynents in lieu of taxes, as |ong
as those restrictions are reasonabl e.

Si ncerely,

Hei di Heit kanmp
Attorney Genera
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